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ORDER
PER RAM LAL NEGI, JM

This appeal has been filed by the assessee against the order dated
31.03.2017 passed by the Principal Commissioner of Income Tax- 11, Mumbai,
for the assessment year 2009-10, whereby the Pr. CIT has directed the AO to
make do novo assessment exercising the jurisdiction u/s 263 of the Income Tax
Act, 1961 (for short ‘the Act)).

2. The assessee has challenged the action of the Ld. Pr. Commissioner on
the following effective grounds:-

1. “Breach of the principles of natural justice

1.1  The Learned Principal Commissioner of Income Tax- 11,
Mumbai [Ld. CIT], erred in framing the revision order u/s
263 of the Income tax Act, 1961 [“the Act”) by not giving
proper, sufficient and effective opportunity of being heard
to the Appellant.
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1.2 It is submitted that in the facts and the circumstances of
the case, and in law, the order is required to be held as
bad and illegal as the same is passed in breach of the
principles of natural justice, as well as with non-
application of mind to the facts and the contentions
brought on record by the Appellant.

Without prejudice to the above
2. Revision illegal

2.1 The Ld. CIT erred in passing the order u/s 263 of the Act,
revising the assessment order passed by the A.O. u/s
143 (3) r.w.s. 147 of the Act.

2.2 It is submitted that in the facts and the circumstances of
the case, and in law, the order is bad, illegal and void as
necessary pre-conditions for initiating the revision
proceeding as well as the completion thereof were not
fulfilled.

2.3  Without prejudice to the generality of the above, the CIT
failed to appreciate that:

(i) The assessment order framed was not “erroneous”
within the meaning of section 263 of the Act, and

(ii) In any case, the assessment order was not
“prejudicial to the interest of the revenue” within
the meaning of section 263 of the Act.

2.4 It is submitted that in the facts and the circumstances of
the case, and in law, no revision u/s 263 of the Act was
called for.

Without further prejudice to the above

3. On Merits

3.1 Without prejudice to the above, it is submitted that in the
facts and the circumstances of the case, and in law, even
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otherwise and on merits also, no such revision/direction was
called for”.

3. At the very outset, the Ld. counsel for the assessee submitted that
the in this case, vide order dated 30.03.2017 passed u/s 263 of the Act
the Ld. Pr. CIT directed the AO to pass do novo assessment order after
making further enquiries and verifying the details of the share premium in
question order. Now the AO has passed the order under section 143(3)
read with section 263 of the Act after conducting further enquiries and
accepted the contention of the assessee. Since, the AO has accepted the
contention of the assessee, the present appeal has become academic. In
view of the aforesaid facts, the Ld. counsel submitted that the assessee
may be allowed to withdraw the present appeal. The Ld. counsel has also
submitted a written request in this regard.

4. The Ld. departmental representative did not controvert the facts
stated by the Ld. counsel for the Assessee. Hence, in view of the fact that
the assessee’s contentions have been accepted by the AO and the request
for withdrawal of the appeal, made by the counsel, we dismiss the present

appeal as withdrawn.

In the result, appeal filed by the assessee for assessment year 2009-
2010 is dismissed.

Order pronounced in the open court on 7th February, 2018.

Sd/ - Sd/ -
(SHAMIM YAHYA) (RAM LAL NEGI)
ACCOUNTANT MEMBER JUDICIAL MEMBER

T8 Mumbai; f&1i® Dated:  07/02/2018
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